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M. r George Trail of C Hobbit, Miniſter of Dunnet, 
in the Presbytery of Caithneſs; and Mr David 
Dalrymple, Procurator for: the Church of Scot- 


land, 
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Humbiy ſheweth, 

HAT Mr Thomas Lyell 
at Lady-pariſh in the iſland of Sanday, and 
preſbytery of North-Ifles; and ſtew of Ork 
ney, being ſuſpected of very groſs and culpable 
irregularities ; 1 the Fama elamoſa thereof being flagrant, 
it gave very great Bffence, that rp ſbytery had taken no 
notice of it, nor ſhewed any diff 
inquiry. But the general uembly 


land, always attentive to the intereſt of religion, ordered, 


in the 1764, the preſbytery of North- Illes, to ſerve Mr 
Lyell with a libel 


at the pr reel of North-Iiles in obedience to the 
ve order, ſerved Mr Lyell with a libel. But the libel 
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Unto the Right H onourable the Lord FC: Council and Seſſion, 2 2 A. 1766 2 


| P E T1 T I 0 N. 
OF prof for 


+ miniſter of the goſpel 


ion to make the leaſt 
of the church of Scot- 


na 
un. hit — har. 


Her 


ͤ— — 


nn 


41 


was ſo abſurd, and the proceedings thereon were ſo infor- 
mal, that the aſſembly 1765 reverſed the whole, and ap- 
pointed the preſbytery to begin his trial de novo. 

That the preſbytery were very remiſs in the execution of 
this order, and, in all appearance, were reſolved to have 
matters ſlurred over ; for although they ſerved Mr Lyell 
with a libel, yet they proceeded 1n ſuch a manner, as gave 

- Juſt offence to the whole country, and gave riſe to reflec- 
tions very little to the credit of the preſbyteries, and even 
of the ſynod, in that remote part of the country. 

That the petitioner, proprietor of Hobbiſter, and there- 
by an heritor in Lady-pariſh, thought himſelf bound in 
duty and conſcience to interpoſe. And the fama clamqſa 
{till increaſing, he determined to become the proſecutor. 
himſelf; and to exhibit a libel againft Mr Lyell. . 

Dec. 12. That accordingly, of this date, he did exhibit a libel, 
1765. charging Mr Lyell with fornication. with two. women, at- 
tempts to raviſh ſeveral other women, the wives of his, pa- 
riſhioners, attempts of aſſaſſination, flander, and defamation, 
ä profane curſing and fwwearing, Oc. And the libel concludes, 
All which, or part thereof, being found proven, you. the 
« ſaid Thomas Lyell, ought to be depoſed from the office of the ; 
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* holy miniſtry, or other ways cenſured according to the 
defnerit of your guilt, for the glory of God, edification 
of the church, and to the terror of others to be guilty 1 
of the like enormous crimes and offences, in time þ 
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% coming.” Then follows a long liſt of witneſſes. This 


libel was preſented to the preſbytery oFNorth-lſles, but 
inſtead of ordering it to be ſerved, they thought proper to 
reject it, on this pretence, That the preſbytery had already 
ſerved Mr Lyell with a libel at their own inſtance. The 
petitioner thereupon entered his appeal. And the ſame 
having been heard at the bar of the general aſſembly in 
May laſt, the general aſſembly received 
bel, and ordered his proceſs to be carrie 


T- petitioner's 1 2. 
on before the 
ſemb 
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ſembly themſelves, or their commiſſion; to which they 
gave ſpecial powers for that effect. 

That about this time, viz. the 28th of May 1766, Mr 
William Niſbet, another miniſter of Orkney, was brought 
to trial for the crime of adultery, found guilty by the jury, 
and baniſhed for life, by Lords Auchinleck and Colſton, 
commiſſioners of juſticiary; who, after the uſual ſentence, 
were pleaſed to add the following clauſe: And in order 
* that inquiry may be made into the cauſe why no pro- 
& ſecution was properly brought before the eccleſiaſtical 
© courts, againſt the pannel, the ſaid Lords ordained, and 
„ hereby ordain, the clerk of court, to tranſmit copies 
« of this ſentence, to the moderator of the commiſſion of 
the general aſſembly; to the procurator for the church; 
© to the moderator of the preſbytery of Caerſton; and to 
the moderator of the next enſuing ſynod of Orkney.” 

That theſe proceedings in the eccleſiaſtical and criminal 
courts, gave real concern to all wellwithers of religion, 
and brought a grievous ſcandal on the clergy of Orkney ; 


and all ranks wiſhed to have it removed as ſoon as poſ- 


ſible. Theſe conſiderations determined the petitioner to 
be as expeditious as poſſible; and therefore, without loſs 
of time, he ſerved his libel on Mr Lyell ; and reported the 
libel, with the ſervice, to the commiſſion of the general aſ- 
ſembly, in Auguſt laſt. * The commiſſion found the libel 
relevant; admitted the ſame to probation ; and granted 
a commiſſion for taking the proof in Orkney, to be re- 
ported to the commiſſion in November.” 

The commiſſioners met at Kirkwall the 18th of Septem- 
ber, and made ſome progreſs in taking the proof. They 
continued there till the 3oth of October; and had full 
time to have examined all the witneſſes ſummoned, if 
they had appeared in conſequence: of their citation. But 
ſeverals were kept back by the influence of Mr Lyell; 
others who were cited, made their appearance, but refuſed 
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to depone; and particularly a procurator, Malcolm 
Groat of Warſce, refuſed to depone, alledging, He ewed 
no obedience to the authority of any ecclefeaſiical court. This 
declaration and deciſion of a man of law, in ſo remote a 
corner, effectually determined the execution of the commiſ- 
ſion; for eight and twenty witneſſes, the moſt material, 
againſt whom executions were returned, went into the 
opinion of Mr Groat, and would not ſubmit to appear, or 
to examination. The commiſſioners then had nothing 
further to do, than to report the proof ſo far as they had 
taken it; and to give to the commiſſion of the general 
aſſembly, to meet in November, an account of the above 
tranſaction, which had prevented the full execution of the 
commiſſion. 5 

But before taking that ſtep, the commiſſioners preſented 
a petition to the magiſtrates of Kirkwall, ſetting forth their 
commiſſion, Gc.; that Malcolm Groat had been ſummon- 
ed as a witneſs to appear before them, and had refuſed to 
give evidence; therefore craving warrant to apprehend his 

on, that he might give his teſtimony, or to remain in 
cuſtody till he ſhould depone and give evidence. But the 
magiſtrates conceiving this application to be ſingular and 
unprecedented ; that they were not in ſafety nor obliged to 
grant the deſire of ſuch a petition, ſeeing the commiſſion- 
ers, as well as the petitioner, could apply to the Supreme 
Civil Court of the kingdom; and it being doubtful whe- 
ther Mr Groat lived within the royalty, © they refuſed 
the deſire of the petition ſimpliciter. 

In like manner the petitioner put in a petition to the 
ſheriff and ſtewart-ſubſtitute of Orkney, craving a war- 
rant to apprehend theſe witneſſes. duly cited upon the di- 
ligence iſſued by the commiſſion of the general aſſembly, 
but who had' refuſed to compear and depone before the 
commiſſioners, Theſe witneſſes were twenty-eight, viz. 
Thomas Lindſay, merchant in Kirkwall; Robert Laing, 

| merchant 
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| / merchant in Kirkwall; John Miller, grieve to Mr Lyell, at 
> Elineſs; Barbara Smith, fpouſe to the ſaid John Miller; 
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Barbara Peace, ſervant to Mr Thomas Lyell; James Fothe- 
ringhame, ſervant or cottar to Mr Lyell; Barbara Spence, 
ſpouſe to William Strang in Lopneſs; Beſſie Skea, ſervant 
to the ſaid William Strang; Thomas Brock, late or preſent 
ſervant to Mr Lyell; Helen Cock, ſpouſe to the ſaid Thomas 
Brock; Katherine Weſtneſs, Janet Weſtneſs, Margaret 
Groat, all ſervants to Mr Lyell; Barbara Strang, daughter 
to William Strang tackſman of Lopneſs; Barbara Denni- 
ſon, widow of Malcolm Scot late in How in Sanday; John 
Brock elder, ſervant or cottar to Mr Lyell; Janet Thom- 
fon, ſpouſe to John Mill in Whip in Sanday ; John Brock 
younger, late or preſent ſervant to Mr Thomas Lyell ; 
James Mill, cottar in Hobbiſter; Thomas Grieve, ſer- 
vant or cottar to Mr Lyell at Elſneſs; Janet Paul, ſervant 
to the faid Thomas "Grieve ; Barbara Fotheringhame, 
ſpouſe to Stephen Muir in Meſer in Sanday ; Jean Yorſton, 
ſpouſe to John Muir of Breſſigar; Jean Dreaver, relict of 
Robert Smith late ſmith in Sanday ; Mary Reid, widow 
of John Dennifon, late in Backaſkel in Sanday ; Elſpeth 
Maxwell, reli&t of Richard Scot late merchant in Sanday ; 
Richard Spence, carpenter in Sanday; Barbara Reid, 


ſpouſe to the faid Richard Spence. The ſheriff- ſubſtitute 


gave the following deliverance : * Having heard the peti- 
tion, would moſt readily do every thing conſiſtent with 


the duty of his office, to have the truth expiſcate, and 


** juſtice done to the parties concerned; but as he knows no 
* law, nor any precedent, authoriſing him to grant the 
< warrant required, therefore refuſed the deſirè of the pe- 
„ 'tition.” | F 

That the petitioner having laid the whole proceedings 
before the commiſſion of general aſſembly, on the 19th cur- 
rent, they, on the 2oth, © Prorogated the term for proving, 


* renewed the commiſſion. and appointed the procurator for 
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* the church to take all proper and legal ſteps for having the 

4 witneſſes compelled to compear before the commiſſioners, 
e to give evidence in this cauſe.” And, in obedience to 
that injunction, the petitioner ſubmits his caſeto your Lord- 
{hips conſideration, in order to obtain letters of firſt and ſe- 
cond diligence againſt the ſaid twenty-eight witneſles, and 
Malcolm Groat of Warſce, the Procurator, Mr Thomas 
Hepburn miniſter at Birſay, and Alexander Fraſer ſurveyor 
of the window-lights in Orkney. 

He does not intend to complain of the refuſal of the in- 
ferior judges to grant warrant to compell the witneſſes to 
compear before the commiſſioners. Such requiſition had 
not occurred in the practice of their courts. They were 
ſtruck with the novelty of it; refuſed it with decency and 
ſeeming regret. But your Lordſhips, it is humbly appre- 
hended, will find no difficulty of explicating the juriſdic- 
tion of the general aſſembly of the church of Scotland, or 
of their commiſſion, in ſo great and important an affair; 
which if not followed out by due and legal trial, with a 
ſentence on the fulleſt evidence that can be attained, will 
be attended with moſt pernicious conſequences to the cler- 
gy and to the laity. 

The petitioner will not trouble your Lordſhips with a 
minute diſcuſſion of the law of Scotland upon this head, 
How far it is the duty of the civil magiſtrate to aid and 
ſupport, by the compulſitors of the law, the juriſdiction 
of the eccleſiaſtical courts, in thoſe proceſſes which the 
legiſlature has delegated to them, and which are only 
cogniſable by them in their courts ? It is apprehended to 
be clear from many ſtatutes, and particularly from the 
22d act 1693, intitled an act for /ettling the quiet and peace 
of the church ; which ſhall only be quoted, becauſe it is 
the lateſt, and enacted during the preſent happy eſtabliſh- 
ment of the church. The words are, And, laſtly, their 
** Majeſties, with advice and conſent foreſaid, do hereby 
** ſtatute and ordain, that the Lords of their Majeſties 
* privy=council, and all other magiſtrates, judges, and 

officers 
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1 e officers of juſtice, give all due aſſiſtance for making the 
'S, 4 ſentences and cenſures of the church, and judicatories 
to „ thereof, to be obeyed, or other ways effettual, as accords.” 
di- lt would have been abſurd for the legiſlature to have gran- 
e- ted a juriſdiction, and to have withheld the neceſſary 
d powers for making it effectual. Javolenus ſays, . 2. F. 
as De juriſdict. Cui juriſdictio data eff, ea quoque conceſſa eſſe 
or vuidentur, fine quibus juriſdlictio explicari non poteſt. In the 
preſent caſe, the point is not left to inference from the 
- above juſt and proper principle, but is determined by ex- 
to Y preſs enactment of ſtatute. 
d The petitioner has heard, that a common and vulgar 
re error prevails, That the whole ſtatutes of Scotland on this 
d head, are virtually repealed by a clauſe in an act of the 
— 3 1oth of Queen Anne, generally called the foleration- act. 
C- =‚ The claule is as follows, And be it further declared and 
T FF *© enacted, by the authority aforeſaid, that no civil pain or 


« forfeiture, or diſability whatſoever, ſhall be in any ways 
incurred by any perſon or perſons, by reaſon of any 
* excommunication, Or Proſecution in order to excommunica- 
tion, by the church-judicatories, in that part of Great- 
* Britain called Scotland; and all civil magiſtrates are here- 
* by expreſsly prohibited and diſcharged, to force or compell 
* any perſon or perſons to appear when ſummoned, or to give 
obedience to any ſuch ſentence, when pronounced, any law 
or cuſtom to the contrary notwithſtanding.” _ 
The above clauſe mentions excommunication, proſecution in 
order to excommunication, and prohibits any compulſitor 
againſt perſons ſummoned in ſuch proſecution, or to give 
obedience to ſuch ſentence. This, in the ſtricteſt ſenſe, - 
applies ſolely to the proce/s of curſing, and curſed perſons, as it 
is expreſſed in our old Scots acts of parliament; becauſe 
it declares, that no civil pain, forfeiture, or diſability, 
which formerly took place by the law of Scotland, ſhall 
thereafter be incurred by the ſentence of excommunication. 
8 Then 
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Then it takes notice of the.proce(s- itſelf, and endeavours 
to make it as pointleſs as poſſible, by. prohibiting the civil 
magiſtrate to interpoſe. In this view, it does not affect 
any other caſe, but that ſimple proceſs in order to excommu- 
nication, well known in the 5 of the church. 

But the clauſe may perhaps receive a broader interpre- 
tation, and be extended to thoſe proceſſes of mere ſcandal, 
which are chiefly directed for the reformation of the delin- 
quent, and though originally not in order to excommunica- 
tion, yet ultimately may end there. Theſe proceſſes of 
ſcandal, beſides the ſinfulneſs of the act, for hich alone 
they are proſecuted in the eccleſiaſtical courts, carry along 
with them a public wrong to ſociety ; and therefore may 
be proſecuted before the civil judge, and puniſhed, by in- 
flicting the penalties enacted by ſtatute againſt them. 
Theſe /cardals likewiſe carry an imputation upon character 
and reputation, which the law is moſt careful to protect, 
and for that reaſon has truſted to the ſeveral commiſſariots 

a ſpecial court of eccleſiaſtical origin. The legiſlature 
5 5 ſee reaſon alſo, even in this. caſe, to ſupport and 
maintain the juriſdiction. of the civil courts, eſtabliſhed for 
theſe matters, and therefore to. prohibit any interpoſition 


in favour of the clergy ; leaving the eccleſiaſtical courts to 


deal with the conſciences, and proceed on the War 
ſubmiſſion of delinquents or witneſſes. 

And in general the clauſe, if the ſpirit of the law 1s 
thought to give ground to it, may be extended to all pro- 
ſecutions in matters of mere diſcipline againſt the office- 
bearers in the church, or againſt laics. The laſt would 
draw the line at once betwixt eccleſiaſtical courts and the 
civil courts, which have a delegated power, or an ordin 
juriſdiction to judge in the ſame matters, although for diffe- 
rent purpoſes, and to different ends. 

It is humbly ſubmitted, if the clauſe in the loth of 
Queen Anne, can be carried farhert chan the caſes 

above 
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above mentioned, or indeed if It can be carried ſo far, 
The clauſe certainly has a meaning; and the legiſla- 
ture, it muſt be ſuppoſed, intended to make an altera- 
tion in the law of Scotland, as it ſtood before the 
union. That intendment was either particular, or gene- 


ral. If the firſt, it goes no farther an the proceſs of cur- 


5 ing, and curſed perſons, which is all that the words do 
al, fairly infer : But if the ſpirit of the act points at ſome- 
= thing more, then, taking the clauſe according to the general 
- intendment, it muſt be limited to what the parliament of 
of Scotland had declared to be the ordinary juriſdiction of the 
10 a church. This juriſdiction is eſtabliſhed by the act of 
9g parliament 69. anno 1579, intitled, ® Qubatrin confiſtis 
1 « the juriſdiction of the kirk, Our Soveraine Lord, with 
- = * adviſe of his three eſtaites of this preſeat parliament, 
* hes declared and granted juriſdiction to the kirk, whilk 


« confiſtis and ſtands in the preaching of the treu word of 
* Teſus Chriſt, correction of manners, and adminiſtration of 
„the halie ſacraments,” &c©c This juriſdiction for the 
correction of manners coincides and 1s preciſely, the ſame 
with that of diſcipline, in the larger ſenſe of the word a- 
bove mentioned. It is therefore humbly ſubmitted, if the 
above clauſe, upon any good ground, either from the 
words, from the {ſpirit of the ſtatute, or any juſt ground 
of interpretation, can be extended to other caſes. 
But the petitioner apprehends that the libel which he 
has exhibited againſt Mr Lyell does not fall under the 
prohibition of the act of Queen Anne; becauſe it is a ci- 
vil action, and to civil effects, both with reſpect to the 
defender, and others who have a refiduary intereſt in the 
event of the defender being found guilty. 2do, Theſe 
effects were not conſequent to the acts of ordinary juriſ- 
diction of the church, but introduced by ſtatute, which 
has defined the crimes inferring depoſition, and enacted 


the penalty. 


0 Ic. 
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It is a wrong concluſion to infer, becauſe a cauſe is, or 
only can be tried in the firſt inſtance, or privatively and 
finally before a church- court, that therefore the cauſe is 
eccleſiaſtical. The commiſſioners of juſticiary, upon ap- 
peal, judge in civil cauſes not exceeding L. 12 Sterling. 
Iheſe cauſes do not become criminal on the appeal, nor do 
the Commiſſioners of Juſticiary judge in them by the 
powers of ordinary juriſdiction; they are extraordinarie ju- 
ri/ſdiftionis, non jure magiſtratus ſed lege ſpecial conceſſa; and 
the high Court of Juſticiary had no ſuch powers before the 
juriſdiction-act. | 

In like manner 1s the juriſdiction of the church. Their 
ordinary juriſdiction ſtands on the baſis of the act of par- 
liament 1579; but then ſpecial ſtatute, for wiſe purpoſes, 
has delegated particular caſes to the cogniſance of eccle- 
ſiaſtical courts. They thereby, as the Commiſſioners of 
Juſticiary in the other, have an extraordinary juriſdiction, 
tounded on the ſpecial ſtatute creating and granting them 
that power. Thus the 2oth act, parl. 1617, anent the pu- 
niſhment of drunkards, Special power, authority, and 
commiſſion is given, granted, and committed to kirk- 
* /eſſions within every pariſh, to call, conveen, and try 
** the foreſaid perſons, unlaws to uplift ad pros et neceſſarios 
ius, in every pariſh to apply, and all and ſundry other 
things to do and exerce, which neceſſarily is required for 
* execution of theſe preſents.” 

The ſame holds in other matters which are better known, 
and unqueſtionably citabliſhed. A juriſdiction by ſpecial 
ſtatutes 1s given to an eccleſiaſtical court for building and 
reparation of manſes, churches, and church-yard dikes, 
deſignations of glebe, and of graſs for a horſe and two 
cows; and your Lordſhips grant warrant for letters of 
horning, to force or compell the heritors to give obedience to 
ſuch ſentence, when pronounced by the presbytery, notwith- 
ſtanding the prohibition in the ſtatute of the 1oth of 


Queen 
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14 Queen Anne: The reaſon is, that preſbyteries are not 


exercing ordinary juriſdiction for the correction of manners, 
but judging in a civil cauſe, and to civil effects, in virtue 
of a ſpecial ſtatute, delegating an extraordinary juriſdic- 
tion, to the purpoſe of granting the bountiful addition of 
a glebe, gc. to the benefice. As the law has delegated 
this juriſdiction, and on the exerciſe thereof your Lord- 
ſhips are required to give the executorials of the law, and 
the ſame paſs of courſe, or in common form, it cannot, 


with the greateſt ſubmiſſion, admit of a doubt, that if it 


was neceſſary to explicate juriſdiction in theſe matters by 
examining witneſſes, that your Lordſhips are not debarred 
by the prohibition of the act of the 1oth of the Queen, to 
compel the witneſſes to compear and give evidence: For 
it would be moſt abſurd to divide the prohibition, that 
your Lordſhips were in duty bound to compel the heritors 
to obedience of the ſentence when pronounced by the 
church-courts ; and, by the other part of the prohibition, 
were diſcharged to compel a witneſs to appear and give 
evidence before {aid church-court, which had powers by 
{ſtatute to give ſentence. 

The petitioner humbly conceives, that the charge againſt 
Mr Lyell, now depending before the general aſſembly of 
the church of Scotland and its commiſhon, will fall to be 
determined on the principles above ſtated, and appears to 
be a civil cauſe defined, as alſo introduced by ſpecial ſta- 
tute, and much of the ſame nature with that of glebes, exc. 
above mentioned. And here it will be proper to mention a- 
gain, that the charge contains a number of crimes ; and. 
the concluſion of the libel is, That Mr Thomas Lyell ought 
tobe depoſed from the office of the holy miniſtry. This is there- 
fore a proceſs of deprivation. The next point to be cleared 
is, Whether a proceſs of deprivation 1s for the correc- 
tion of manners ? and if it 1s not, when it came to be of a 


civil nature? What 1s the civil penalty of deprivation, by 
the 


118 


the ſtatute-law ? And what was the caufe that moved the 
legiſlature to inflict ſuch penalty? 


For many years after the reformation, and poſterior to 


ſaid Ggth act 1579, ſettling the juriſdiction of the 


church, ſentences of deprivation had no civil ef- 
feats ; the perſon deprived continuing in the lawful 
poſſeſſion of the benefice. This was attended with very 
diſmal conſequences, and called out for a parliamentary 
remedy. That remedy was obtained by the act 132d 
parliament 1 584, intitled, The cauſes and manner of depri- 
vation of miniſters.” The preamble ſets forth, That 
our ſovereign Lord, and his three eſtates, willing that 
the word of God ſhall be preached, and ſacraments ad- 
miniſtrate in purity and ſincerity ; and that the rents 
whereon the miniſters ought to be ſuſtained ſhall not be poſ- 
ſeſſed by unworthy perſons, neglecting to do the duties 
for whilks they accepted their benefices, being otherways 
polluted with the frail and enorm crimes and vices after 
* ſpecified.” It is therefore enacted, that all miniſters ſuſ- 
pected culpable of common blaſphemy, fornication, common 
drunkenneſs, &.“ being lawfully and orderly called, tried, 
* and adjudged culpable in the vices and cauſes above 
written, or onie of them, be the ordinarbiſhop of the di- 
oceſe, or others the king's majeſty's commiſſioners, to be 
conſtitute 1n eccleſiaſtical cauſes, /hall be deprived, as 
well frae their function in the miniſtry, as frae their be- 
neſicet; whilks ſhall be thereby declared to be vacant, to 
be preſented and conferred of new, as gif the perſons 

poſſeſſors thereof were naturally dead.” And this act is 
Wonder enforced by the 117th act 1592, which narrates the 
reaſon of the contempt of the ſentence of deprivation, when 
they were found worthy thereof by the ſentence of their 
own preſbytery, or before the ſynodal or general afſemblics.; 
* Becaulie albeit they be deprived of their function and 
„cure within the kirk, yet they think they may bruike 
«© lawfully the profites and rents of their ſaids benefices in- 
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« during their liferents, notwithſtanding the ſaid ſentence. 
* 0 deprivation.” 

Upon theſe acts of parliament it {hall be obſerved, that 
as the admiſſion, ſo the deprivation of miniſters was in- 
herent in the juriſdiction of the church : Yet prior to the 
1584, the ſentence of deprivation was attended with no civil 
pain or forfeiture, but now, by the ſaid ſtatutes, ſuch ſentences 
draw along with them the loſs of benefice; ſo that the procets 

of deprivation 1s now of a mixed nature, inferri ing diſability 
25a miniſter of the church of Scotland, and the civil forfei- 
ture of the benefice. It therefore, in no ſenſe, can be 
reckoned a proceſs for correction of manners; it is a lopping 
off a corrupted and rotten member, with the ruinous con- 
ſequences of forfeiture of benefice. It is not a proceſs of 
excommunication, or in order to excommunicaiion, to winch 
the prohibition of the 1oth of Queen. Anne applies ; it 15 
a queſtion of freehold and of property. 

in ſuch queſtions of property, it could not have been in 
the view of the legiſlature, and it is abſurd to imagine, 
that the neceſſary expiſcation of truth, and aſcertainin;; 
of facts. by examination of witneſſes, was either pr ohibitec! 
or made impracticable to that court, which, by the law 
and conſtitution of Great Britain had the privative right 
to try the fact, and to judge upon it. It is impoſſible to 
believe the Britiſh legiſlature would have declared that 
ſuch conteſted property ſhould be held by the preſent poſ- 
ſeſſor per fas et nefas, or taken from him in the fame man- 
ner. For let it be ſuppoſed, a caſe poſlihle to happen, that 
hy miſtake and, miſapprehenſion of three or four witneſſes 
taking another man for Mr Eyell, they had deponed tliat 
he was guilty of the groſſeſt acts af immorality ; Mr Lyell 
pleads alibi, and can inſtruct it, in the molt ſatisfatory 
manner, by the depoſitions of fix witneſſes of credit and re- 
putation. They are cited, but will not appear or ſubmit 
to examination: The church-courts muſt procced ; the de-. 
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fence is not proved; the proof falls to be concluded, and 
Mr Lyell depoſed. It never could be the intention of the 
legiſlature to command ſo groſs an iniquity, nor would 
your Lordſhips give way to it. The ſovereign powers 
veſted in the court would be exerted for the great ends of 
Juſtice, a fair and impartial trial, that injured innocence 
may be vindicated, and the truth brought to light, by a full 
examination of all the witneſſes. 

As the intention of the legiſlature cannot be ſuppoſed to 
extend the prohibition to this caſe, ſo neither the words, 
nor the ſpirit of the law, can be pleaded to comprehend it. 
If the ſtatutes 1584 and 1592 had never been enacted, then 
the ſentence of deprivation would have had no civil effects; 
and as a matter merely eccleſiaſtical, touching character 
and reputation only, it might, with others of the like 
nature, have been left to the diſcretion and good-will of 
the witnelles to compear or not. But when expreſs ſta- 
cute has declared, that the rents whereon the miniſter ought 
to be ſuſtained ſhall not be poſſeſſed by unworthy perſons, and 
for that reaſon and cauſe has ſuperadded a penalty and 
forfeiture of benefice againſt the defender, and the ſentence 
of deprivation affects third parties, the time of preſenting 
a ſucceſſor running againſt the patron, after proper notice 
given; it becomes altogether a civil queſtion, intitled to 
the ſame compulſitors of the law as other civil queſtions 
{ubject to the juriſdiction of preſbyteries. 

On this head, as in the former part of the argument, it 
ſhall be obſerved, that the prohibition to compel cannot be 
divided; it mult apply to the whole proceſs, as well as to 
the ſentence, or to no part of either. Now if a miniſter 
is depoſed by ſentence of the eccleſiaſtical courts, your 
Lordſhips will carry that ſentence into execution, by de- 
nying action to the miniſter deprived to levy his ſtipend, 

by ſuſtaining action againſt him to remove from the mare 
and glebe, and by compelling him to deliver the keys of 


the 
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the church to the patron, preſbytery, or a ſucceſſor, and 
thereby forcing him to give obedience to the ſentence when 
pronounced : As theſe do not fall under the prohibition, ſo 
neither does the compelling of witneſſes to appear and to give 
evidence in the proceſs fall under the prohibition, 

It may not be improper here to take notice of that call 
upon the judicatories of the church, in the above ſentence 
by Lords Auchinleck and Colſton, to inquire why no 
proſecution had been brought againſt that pannel before the 
eccleſiaſtical courts ; a notice ſuitable to the dignity of the 
honourable Judges, and that reſpect which they always 
ſhow to the conſtitution of the church of Scotland. But 
they have ſurely taken it for granted, that there was a 
competent juriſdiction in theſe eccleſiaſtical courts, or if it 
was defective, that your Lordſhips would ſupply it, and 
explicate their juriſdiction in a matter of ſuch vaſt import- 
ance and conſequence. : 

If parties ſhall chuſe to enter into a ſubmiſſion to have 
an amicable judgment for the determination of diſputable 
matters, it is a ſettled point, and eſtabliſhed in practice, 
that warrant will be granted for letters of diligence againſt 
parties, witneſſes, and havers of writs, to appear and to 
be examined, and to produce before the arbiters. In this 
caſe there is no juriſdiction to be ſupplied, but the great 
public utility has prevailed with your Lordſhips to inter- 
poſe. And, I/, To ſuppoſe that there 1s a juriſdiction, or to 
create it. Then to ſupply the defect of this new juriſdiction 
by all the powers of the law. Can it then be imagined that 
the general aſſembly of the church of Scotland, or the ſub- 
ordinate judicatories thereof, in proſecutions which neceſ- 
ſarily draw after them queſtions of civil right, of property 
and freehold, and which proſecutions the laws and con- 
ſtitutions of Scotland have veſted in their courts privatively, 
are debarred and excluded from the only means by which 
they can explicate that juriſdiction, by obtaining from 

your 
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a your Lordſhips warrant for letters of diligence, to compel 
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partics and witneſſes to compear before them, and give 
evidence * 


May it therefore pleaſe your Lordſhips, to take the premiſ- 
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ſes under conſideration, and to grant warrant for letters 
of firſt and ſecond diligence, at the inſtance of the petition- 
er Mr George Trail, againſt the ſuids Malcolm Groat, Tho— 
mas Lindſay, Robert Laing, John Miller, Barbara Smith, 
Barbara Peace, James Fotheringham, Barbara Spence, Be/j- 


fie Skea, Thomas Brock, Helen Cock, Katharine Weſineſs, 
Janet Weſtneſs, Margaret Groat, Barbara Strang, Barbara 


| Denniſon, John Brock, Janet Thomſon, John Brock, James 


Mill, Thomas Grieve, Janet Paul, Barbara Fothering-— 
hame, Jean Yorkfton, Jean Dreaver, Mary Reid, Elſpeth 


LMaxwell, Richard Spence, Barbara. Reid; as alſo Mr 


Thomas Hepburn miniſter of the goſpel at Birſa, and. 
Alexander Fraſer ſurveyor of the window-lghts in Ork- 
ney, who were cited, but failed to compear : All to compear 
and depone before Mr Here Monat minimnifter at Eyze, 


Mr H uzh Sutherland at Kirkwall, Mr Alexander Oli- 
> on at Bowier, Mr Alexander Nitolſon at Thurſo, Mr 


James Taylor at Watting, Mr. Martin M*Pher/on at 
Golſpie, Mr George M' Culloch at Lath, miniſters; 
Mr Græme of Gremeſhall, ruling elder, and ſheriff-de- 
pute of Orkney, or any of his ſubſtitutes; Mr James Blaw 
merchant in Kirkwall; Mr Andrew Koſs late factor to 
Lord Morton, and preſent factor to Sir Laurence Dundas; 
and Mr Drummond Roſs calleffar of the cuftoms. in 
Kirkwall; or any two. of them, who by the Commiſſion 
a» e appointed a quorum ; commiſſioners appointed for taking 
the proof in the ſaid cauſe at Kirkwall, and any other 
place or places within the ſhire of Orkney, the | 
day of or Juch other time and place 
as the ſaid commiſſioners ſhall appoint for taking the ſaid 
proof. 8 
According to juſtice, Oc. 
DAV. DALRYMPLE. 


